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sances that affect the public generally,
or otherwise.... The principal “other-
wise” that we have in mind is litigation
absolving the State (or private parties)
of liability for the destruction of “real
and personal property, in cases of actual
necessity, to prevent the spreading of a
fire” or to forestall other grave threats
to the lives and property of others.

505 U.S. at 1029 & n. 16, 112 S.Ct. 2886
(internal citations omitted). Lucas does
nothing to disturb Orion’s application of
Washington’s public trust doctrine.

Esplanade’s contention that the pro-
posed development was consistent with the
SMA at the time his project vested in 1992
is similarly without merit. As the City
concedes, at the time of the purchase, the
SMA, theoretically, permitted single-fami-
ly dwellings to be constructed on the prop-
erty. As the district court noted, however,
“[t]here are numerous limitations that the
SMA places on developments of shorelines,
even if those developments, like Espla-
nade’s, are not categorically prohibited.”
(citing, e.g, RCW 90.58.020(2)(requiring
that shoreline developments “[plreserve
the natural character of the shoreline”),
and RCW 90.58.020(4) (requiring that
“[pIrojects protect the resources and ecolo-
gy of the shoreline”)). In this case, be-
cause KEsplanade’s tideland property is
navigable for the purpose of public recre-
ation (used for fishing and general recre-
ation, including by Tribes), and located
just 700 feet from Discovery Park, the
development would have interfered with
those uses, and thus would have been in-
consistent with the public trust doctrine.
Therefore, Esplanade’s development plans
never constituted a legally permissible use.

As the district court correctly noted,
“Esplanade ... took the risk,” when it
purchased this large tract of tidelands in
1991 for only $40,000, “that, despite exten-
sive federal, state, and local regulations
restricting shoreline development, it could

nonetheless overcome those numerous hur-
dles to complete its project and realize a
substantial return on its limited initial in-
vestment. Now, having failed .. ., it seeks
indemnity from the City.” The takings doc-
trine does not supply plaintiff with such a
right to indemnification.

IV. CONCLUSION

Esplanade’s proposal to construet con-
crete pilings, driveways and houses in the
navigable tidelands of Elliot Bay, an area
regularly used by the public for various
recreational and other activities, was in-
consistent with the public trust that the
State of Washington is obligated to pro-
tect.

For the reasons given, we affirm.
AFFIRMED.
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California foreclosure sale. The United
States District Court for the Central Dis-
trict of California, A. Howard Matz, J.,
denied in part and granted in part a mo-
tion to dismiss, and plaintiff appealed. The
Court of Appeals, Lay, Circuit Judge, held
that: (1) Court of Appeals had jurisdiction
under the collateral order rule to review
the district court’s dismissal of seven of
ten claims under the Rooker-Feldman
doctrine; (2) claims of deprivation of proce-
dural due process, unlawful taking of prop-
erty, and promissory estoppel, and for set-
ting aside foreclosure sale and cancellation
of deed or instrument, were not barred by
the Rooker—Feldman doctrine as being in-
extricably intertwined with, and constitut-
ing an attack on, the state court foreclo-
sure judgment; and (3) such claims were
separable from and collateral to the merits
of the state court judgment, and thus were
not barred by the Rooker—Feldman doc-
trine.

Reversed and remanded.

1. Federal Courts €917

Despite the motions panel decision
that order was appealable, the panel as-
signed to adjudicate the merits of the ap-
peal had to determine for itself whether it
had jurisdiction.

2. Federal Courts &=574

The Court of Appeals had jurisdiction
under the collateral order rule to review
the district court’s dismissal of seven
claims under the Rooker-Feldman doc-
trine, though the district court ruled that
plaintiff had stated three valid claims and
ordered the parties to continue discovery
and pursue other preparation for trial on
those three issues, since the district court
conclusively determined the applicability of
the Rooker-Feldman doctrine, which was
separate from the merits of the action, and
the district court’s ruling effectively was
unreviewable on appeal from final judg-
ment because the district court would be
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required to give res judicata effect to the
state court’s determination in action
brought in response to the dismissal. 28
U.S.C.A. § 1291.

3. Federal Courts €=572.1

For an order to be appealable under
the collateral order rule, the order must
conclusively determine the disputed ques-
tion, resolve an important issue completely
separate from the merits of the action, and

be effectively unreviewable on appeal from
a final judgment. 28 U.S.C.A. § 1291.

4. Federal Courts ¢=574

A Rooker-Feldman dismissal qualifies
as a collateral order for purposes of inter-
locutory appeal, to the same extent as a
Burford abstention order. 28 U.S.C.A.
§ 1291.

5. Courts =509

The “Rooker—Feldman doctrine” rec-
ognizes that federal district courts gener-
ally lack subject matter jurisdiction to
review state court judgments, and also
precludes a federal district court from
exercising jurisdiction over general con-
stitutional challenges that are inextricably
intertwined with claims asserted in state
court.

See publication Words and Phras-
es for other judicial constructions
and definitions.

6. Courts =509

A claim is inextricably intertwined
with a state court judgment, such that a
federal district court would generally lack
subject matter jurisdiction under the
Rooker-Feldman doctrine, if the federal
claim succeeds only to the extent that the
state court wrongly decided the issues be-
fore it, or if the relief requested in the
federal action would effectively reverse the
state court decision or void its ruling.

7. Federal Courts ¢=1142
The only federal court with jurisdic-
tion to review challenges to the constitu-
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tionality of state court judgments is the
United States Supreme Court.

8. Courts =509

Claims in connection with a California
foreclosure judgment of deprivation of pro-
cedural due process, unlawful taking of
property, and promissory estoppel, and for
setting aside foreclosure sale and cancella-
tion of deed or instrument, were not
barred by the Rooker-Feldman doctrine
as being inextricably intertwined with, and
constituting an attack on, the state court
foreclosure judgment, where California law
expressly authorized the filing of a sepa-
rate action to set aside a foreclosure sale,
which does not affect the foreclosure judg-
ment but, rather, revives it, and plaintiff
had not brought the present claims before
the California courts. U.S.C.A. Const.
Amends. 5, 14; West’'s Ann.Cal.C.C.P.
§ 701.680(c).

9. Federal Courts €420
Judgment &=828.4(1)

The full faith and credit clause re-
quires that federal courts give a state
court judgment the same preclusive effect
as would be given that judgment under the
law of the state in which the judgment was
rendered. U.S.C.A. Const. Art. 4, § 1.

10. Courts €=509

Claims in connection with a California
foreclosure judgment of deprivation of pro-
cedural due process, unlawful taking of
property, and promissory estoppel, and for
setting aside foreclosure sale and cancella-
tion of deed or instrument, which were
premised upon the allegation that plaintiff
was denied a meaningful opportunity to
participate in the sale of the property,
were separable from and collateral to the
merits of the state court judgment, and
thus were not barred by the Rooker—Feld-
man doctrine, as such challenges, directed
to the notice associated with the foreclo-

* The Honorable Donald P. Lay, Senior United
States Circuit Judge for the Eighth Circuit,

sure sale and not the foreclosure judg-
ment, had never been litigated in state
court, plaintiff sought to challenge the de-
fendants’ post-judgment conduct, and Cali-
fornia law explicitly provides that an action
that pursues “irregularities” in the foreclo-
sure sale is separate from the foreclosure
action. West’s Ann.Cal.C.C.P. §§ 683.020,
699.510(a), 701.680(c).

11. Federal Courts €770

Appeal from dismissal of seven of
plaintiff’s ten claims under the Rooker—
Feldman doctrine did not present exigent
circumstances under which Court of Ap-
peals, after reversing on the Rooker-Feld-
man issue, would address merits of motion
to dismiss for failure to state a claim,
which was an issue outside of those that
provided jurisdiction for the interlocutory
appeal, since the complaint properly stated
claims outside of those presently on re-
view, and regardless of Court of Appeals
judgment as to the merits, the district
court would be confronted with future ac-
tion by the parties. Fed.Rules Civ.Proc.
Rule 12(b)(6), 28 U.S.C.A.

Betty M. Shumener and Henry H. Oh,
Robert O. Barton, Dewey Ballantine, Los
Angeles, CA, for the plaintiffs-appellants.

Kendall H. MacVey, Best Best & Krieg-
er, Riverside, CA; Edward P. Sangster,
Dylan Carp, Kirkpatrick & Lockhart, San
Francisco, CA, for the defendants-appel-
lees.

Appeal from the United States District
Court for the Central District of Califor-
nia; A. Howard Matz, District Judge, Pre-
siding; D.C. No. CV-01-04491-AHM.

Before LAY,* CANBY, JR. and PAEZ,
Circuit Judges.

sitting by designation.
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OPINION
LAY, Circuit Judge.
FACTS

Fontana Empire Center and Fontana
Empire Center II (collectively FEC) filed
a civil rights action in federal district
court. In its complaint, FEC alleged, in-
ter alia, that it acquired title to 218 contig-
uous acres of unimproved real property
located in Fontana, California in June of
1998. The City of Fontana (City) had
obtained a foreclosure judgment in 1996,
prior to FEC’s purchase of the property.
The City conducted a foreclosure sale on
March 9, 2001. The City purchased the
property at the foreclosure sale by credit
bid.

In their second amended -complaint,
Plaintiffs alleged (1) copyright infringe-
ment, (2) deprivation of procedural due
process rights under color of state law (42
U.S.C. § 1983), (3) unlawful seizure of
property under color of state law (42
US.C. § 1983), (4) unlawful taking of
property under color of state law (42
US.C. § 1983), (5) deprivation of equal
protection rights under color of state law
(42 U.S.C. § 1983), (6) set aside foreclo-
sure sale, (7) fraud and fraudulent conceal-
ment, (8) promissory estoppel, (9) quantum
meruit, and (10) cancellation of deed or
instrument. Defendants filed a motion to
dismiss arguing that the district court

1. Despite the motions panel decision, as the
court assigned to adjudicate the merits of this
appeal, we must determine for ourselves
whether we have jurisdiction. See Larez v.
City of Los Angeles, 946 F.2d 630, 636 (9th
Cir.1991) (“A motions panel of this court has
already twice addressed this issue, finding
jurisdiction. Generally, this court will not
consider a question upon which a panel has
ruled in the same case. However, this ‘law of
the case’ doctrine is ‘inapplicable to the ques-
tion of our jurisdiction to consider an ap-
peal.” ') (citing Duran v. City of Douglas, 904
F.2d 1372, 1375 (9th Cir.1990)); United
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lacked subject matter jurisdiction over
FEC’s claims under the Rooker—Feldman
doctrine and, alternatively, that some of
the claims asserted failed to state a claim
for relief. Under the Rooker—Feldman
rule, federal courts are precluded from
reviewing state court decisions.

The district court entered an order de-
nying in part and granting in part the
motion to dismiss, ruling that FEC stated
a valid claim for copyright infringement,
quantum meruit, and fraud. The district
court dismissed the remaining claims on
the grounds that it lacked subject matter
jurisdiction over those claims pursuant to
the Rooker-Feldman doctrine.

[11 FEC appealed, alleging that the
district court improperly found the claims
barred by the Rooker—Feldman doctrine.
Defendants filed a motion to dismiss on
the ground that this court lacked jurisdic-
tion. A motions panel entered an order
denying Defendants’ motion to dismiss rul-
ing that this court had jurisdiction under
the collateral order rule! See Cohen w.
Beneficial Indus. Loan Corp., 337 U.S.
541, 546, 69 S.Ct. 1221, 93 L.Ed. 1528
(1949).

JURISDICTION

[2,3] Before passing on the question
as to whether the Rooker—Feldman doc-
trine applies, it is necessary for us to

States v. Houser, 804 F.2d 565, 568-69 (9th
Cir.1986) (“The fact that the motions panel
denied the Government’s motion to dismiss
this appeal ‘does not free this court from the
independent duty to decide whether we have
jurisdiction.” ”’) (citing Green v. Dep’t of Com-
merce, 618 F.2d 836, 839 n. 9 (D.C.Cir.1980));
Nat’l Indus., Inc. v. Republic Nat'l Life Ins.
Co., 677 F.2d 1258, 1262 (9th Cir.1982) (“‘Al-
though two members of this court previously
denied National’s motion to dismiss that por-
tion of the appeal, we do not consider the
denial of the motion to have foreclosed our
ultimate reconsideration and disposition of
the issue.”).
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determine whether this court has jurisdic-
tion to review this issue. As previously
indicated, the district court ruled that
FEC had stated a valid claim for copyright
infringement, quantum meruit, and fraud.
The district court found as to the seven
remaining claims that it lacked subject
matter jurisdiction under the Rooker-
Feldman doctrine. However, it is obvious
that the appeal from the district court’s
ruling is an appeal from an interlocutory
order. The parties were ordered by the
district court to continue discovery and
pursue other preparation for trial on the
three remaining issues. None of the par-
ties sought to obtain a certificate from the
district court under Federal Rule of Civil
Procedure Rule 54(b). The Plaintiffs as-
sert, however, that this court has jurisdic-
tion under the collateral order rule which
grants this court jurisdiction of appeals
from the final decision of the district court
pursuant to 28 U.S.C. § 1291. This small
category of cases provides an exception
from the final decision of the district court,
i.e. although the decision does not end the
litigation, it must still be considered a final
judgment. As the Supreme Court stated
in Coopers & Lybrand v. Livesay, 437 U.S.
463, 98 S.Ct. 2454, 57 L.Ed.2d 351 (1978):
“To come within the ‘small class’ of deci-
sions excepted from the final judgment
rule by Cohen, the order must conclusively
determine the disputed question, resolve
an important issue completely separate
from the merits of the action, and be effec-
tively unreviewable on appeal from a final
judgment.” 437 U.S. at 468, 98 S.Ct. 2454.

We find that this court has jurisdiction
under the collateral order rule to review
the district court’s dismissal of the claims
under the Rooker—Feldman doctrine. In
applying the Rooker-Feldman doctrine,
the district court simply recognized that
federal courts may not review prior rulings
of the state court. Although we have
found no authority addressing the question
whether a Rooker—Feldman dismissal is a

collateral order, the Supreme Court decid-
ed in Quackenbush v. Allstate Ins. Co., 517
U.S. 706, 116 S.Ct. 1712, 135 L.Ed.2d 1
(1996), that a dismissal based on Burford
abstention was an appealable collateral or-
der because it effectively deprived the liti-
gant of an opportunity to litigate in federal
court.

We conclude that the attributes that the
Supreme Court identified as making a
Burford abstention appealable as a collat-
eral order are also present in a Rooker—
Feldman dismissal. In Quackenbush, the
Supreme Court observed:

We determined that a stay order based

on the Colorado River doctrine “pres-

ents an important issue separate from

the merits” because it “amounts to a

refusal to adjudicate” the case in federal

court; that such orders could not be
reviewed on appeal from a final judg-
ment in the federal action because the
district court would be bound, as a mat-
ter of res judicata, to honor the state
court’s judgment; and that unlike other
stay orders, which might readily be re-
considered by the district court, absten-
tion-based stay orders of this ilk are

“conclusive” because they are the prac-

tical equivalent of an order dismissing

the case.
Quackenbush, 517 U.S. at 713, 116 S.Ct.
1712 (quoting Moses H. Cone Mem’l Hosp.
v. Mercury Constr. Corp., 460 U.S. 1, 12,
103 S.Ct. 927, 74 L.Ed.2d 765 (1983)).

[4] The same things may be said about
the case before us. In dismissing the case
as an attempt to review a state court judg-
ment, the district court denied FEC the
opportunity to adjudicate the dismissed
claims in federal court. If an appeal of the
district court’s dismissal must await final
judgment, it may well be too late to reme-
dy the dismissal. As a result of the dis-
missal, FEC filed a separate lawsuit in
state court to obtain an adjudication of the
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dismissed claims. The state court’s judg-
ment in that case would bind the district
court in any further proceedings, thus per-
manently denying FEC the right to adju-
dicate its claims in federal court. Thus, in
the absence of a collateral-order interlocu-
tory appeal, the district court’s Rooker—
Feldman dismissal would be “the practical
equivalent of an order dismissing the
case.” Quackenbush, 517 U.S. at 713, 116
S.Ct. 1712. We conclude, therefore, that a
Rooker-Feldman dismissal qualifies as a
collateral order to the same extent as a
Burford abstention order.

The Rooker—Feldman dismissal also
meets the two requirements of Cohen, 337
U.S. at 546, 69 S.Ct. 1221. In the present
case, the district court conclusively deter-
mined the applicability of the Rooker—
Feldman doctrine, thereby satisfying the
first of the Cohen elements. The second
Cohen requirement is whether the issue
brought to the district court was separate
from the merits of the action. It is obvi-
ous that the district court refused to adju-
dicate the merits of the dispute and barred
the claims under the Rooker-Feldman
doctrine. See Cohen v. Beneficial Indus.
Loan Corp., 337 U.S. 541, 546, 69 S.Ct.
1221, 93 L.Ed. 1528 (1949).

Along with fulfillment of these two re-
quirements, the district court’s ruling ef-
fectively becomes unreviewable on appeal
from its final judgment because the dis-
trict court would be required to give res
judicata effect to the state court’s determi-
nation. On the basis of our analysis, we
find the requirements of Cohen have been
satisfied and that the appeal under the
collateral order rule is properly before this
court.

2. Courts have held that the Rooker—Feldman
doctrine bars a challenge to a foreclosure
judgment. See, e.g., Wright v. Tackett, 39 F.3d
155 (7th Cir.1994); Ritter v. Ross, 992 F.2d
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ANALYSIS
1. Rooker-Feldman Doctrine

[5-71 The Rooker-Feldman doctrine
recognizes that federal district courts gen-
erally lack subject matter jurisdiction to
review state court judgments. Dist. of
Columbia Court of Appeals v. Feldman,
460 U.S. 462, 476, 103 S.Ct. 1303, 75
L.Ed.2d 206 (1983); Rooker v. Fid. Trust
Co., 263 U.S. 413, 415, 44 S.Ct. 149, 68
L.Ed. 362 (1923); see also Branson .
Nott, 62 F.3d 287, 291 (9th Cir.1995) (“As
courts of original jurisdiction, federal dis-
triet courts have no authority to review the
final determinations of a state court in
judicial proceedings.”). The doctrine also
precludes a federal district court from ex-
ercising jurisdiction over general constitu-
tional challenges that are “inextricably in-
tertwined” with claims asserted in state
court. Feldman, 460 U.S. at 483 n. 16, 103
S.Ct. 1303; see also Pennzoil Co. v. Texa-
co, Inc, 481 U.S. 1, 25, 107 S.Ct. 1519, 95
L.Ed.2d 1 (1987) (Marshall, J., concurring);
Doe & Assocs. Law Offices v. Napolitano,
252 F.3d 1026, 1029 (9th Cir.2001). A
claim is inextricably intertwined with a
state court judgment if “the federal claim
succeeds only to the extent that the state
court wrongly decided the issues before
it,” Pennzoil Co., 481 U.S. at 25, 107 S.Ct.
1519 (Marshall, J., concurring), or if “the
relief requested in the federal action would
effectively reverse the state court decision
or void its ruling.” Charchenko v. City of
Stillwater, 47 F.3d 981, 983 (8th Cir.1995).
The only court with jurisdiction to review
challenges to the constitutionality of such
judgments is the United States Supreme
Court. Feldman, 460 U.S. at 482, 103
S.Ct. 1303.

750 (7th Cir.1993); Simpson v. Putnam Coun-
ty Nat’l Bank of Carmel, 20 F.Supp.2d. 630
(S.D.N.Y.1998); Smith v. Weinberger, 994
F.Supp. 418 (E.D.N.Y.1998).
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The district court ruled that five of
FEC’s claims were inextricably inter-
twined with, and constituted an attack on,
the state court foreclosure judgment in
violation of the Rooker-Feldman doctrine.?
FEC alleges the district court wrongly
held the Rooker-Feldman doctrine barred
the claims because (1) California law ex-
pressly authorizes the filing of a separate
action to set aside foreclosure sales, which
merely revives the foreclosure judgment,
see Davis v. Bayless, 70 F.3d 367, 376 (5th
Cir.1995), and (2) the action challenges
post-judgment collection or enforcement
procedures, making it “an action ‘separable
from and collateral to’ the merits of the
state-court judgment.” Pennzoil, 481 U.S.
at 21, 107 S.Ct. 1519 (Brennan, J., concur-
ring) (quoting Natl Socialist Party wv.
Skokie, 432 U.S. 43, 44, 97 S.Ct. 2205, 53
L.Ed.2d 96 (1977)).

A. California Law

[8,9] FEC’s first argument, which
seizes upon the language of Dawis, is that
the claims are not barred by the Rooker—
Feldman doctrine because California law
expressly authorizes the filing of a sepa-
rate action to set aside a foreclosure sale.
See Davis, 70 F.3d at 376; Cal.Civ.Proc.
Code § 701.680(c) (West 2002). In Dauvis,
the court stated, “our Circuit has not al-
lowed the Rooker—Feldman doctrine to bar
an action in federal court when that same
action would be allowed in the state court
of the rendering state.” 70 F.3d at 376.
The reasoning underlying the proposition
emanates from the full faith and credit
clause, which requires that “federal courts
give a state court judgment the same pre-
clusive effect as would be given that judg-
ment under the law of the State in which
the judgment was rendered.” Dodd v.
Hood River County, 59 F.3d 852, 861 (9th

3. FEC acknowledges notice of the foreclosure
sale was provided, but it alleges it was de-
prived of a meaningful opportunity to partici-

Cir.1995) (internal quotation omitted) (em-
phasis added); see also Gauthier v. Cont’l
Diving Servs., Inc., 831 F.2d 559, 561 (5th
Cir.1987).

The court in Davis found that because
the plaintiffs “could have raised their
claims in either the 133rd Judicial District
Court or any other Texas court of proper
jurisdiction and venue,” the claims were
not barred by the Rooker—Feldman doc-
trine. Dawis, 70 F.3d at 376; see also
Gauthier, 81 F.2d at 561 (“[W]e conclude
that a Louisiana state court would permit
Gauthier to attack the consent judgment.
Consequently Rooker-Feldman does not
bar his attack in federal court.”).

With regard to FEC’s present suit, Cali-
fornia law provides that:

If the sale was improper because of
irregularities in the proceedings . . .

(1) The judgment debtor may
commence an action within 90 days af-
ter the date of sale to set aside the sale
if the purchaser at the sale is the judg-
ment creditor. Subject to paragraph
(2), if the sale is set aside, the judgment
of the judgment creditor is revived to
reflect the amount that was satisfied
from the proceeds of the sale and the
judgment creditor is entitled to interest
on the amount of the judgment as so
revived as if the sale had not been made.
Any liens extinguished by the sale of the
property are revived and reattach to the
property with the same priority and ef-
fect as if the sale had not been made.

Cal.Civ.Proc.Code  § 701.680(c) (West
2002) (emphasis added). Therefore, pur-
suant to Davis, the Rooker—Feldman doc-
trine does not appear to bar the present
claims because California law specifically
authorizes a separate action that does not

pate in the sale due to the Defendants’ mis-
representations.
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affect the foreclosure judgment but, rath-
er, revives it. See Dawis, 70 F.3d at 376;
see also Gauthier, 831 F.2d at 561.

The Defendants contend that United
States v. Shepherd, 23 F.3d 923 (5th Cir.
1994), and GASH Assocs. v. Village of
Rosemont, Ill., 995 F.2d 726 (7th Cir.1993),
preclude such an interpretation. In Shep-
herd, 23 F.3d at 924, the state court en-
tered a judgment affirming the validity of
foreclosure sales, one of which extin-
guished a junior lien held by the Farmers
Home Administration (FmHA). Alleging
that defendant Shepherd had engaged in a
scheme to fraudulently extinguish the
FmHA’s junior lien by purchasing superior
liens and conducting fraudulent foreclosure
sales, the FmHA filed a suit in federal
court that sought “to set aside and void a
previous judgment by the 121st Judicial
District Court of Yoakum County, Texas.”
Id. “The federal district court exercised
jurisdiction over the government’s action
and ultimately entered a judgment voiding
the state judgment....” Id. The Fifth Cir-
cuit reversed, finding the district court had
no jurisdiction under the Rooker—Feldman
doctrine to entertain a collateral attack by
the government on a state court judgment
confirming the validity of foreclosure sales.
Id. at 925.

In GASH Assocs, 995 F.2d at 727,
GASH commenced a lawsuit in federal
court under 42 U.S.C. § 1983 against the
Village of Rosemont, the winning bidder at
a foreclosure sale. The Seventh Circuit
stated, “GASH believes that Rosemont
winkled it out of full value for the property
by commencing a condemnation action in
state court while the foreclosure action
was pending, thus ‘taking’ its property.”
Id. The district court held that “[blecause
Illinois would allow litigation in its own
courts raising the possibility that a judi-
cially-approved sale is a taking ... the
litigation may proceed in federal court.”
Id. at 728. The court observed:
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As we see things, GASH is attacking
the judgment itself. It believes that the
sale should not have been confirmed at
such a low price and wants the buyer to
pay more. Just as in Ritter, it has no
claim independent of the state court’s
adverse decision. To put this different-
ly, the injury of which GASH complains
was caused by the judgment, just as in
Rooker, Feldman, and Ritter. GASH
did not suffer an injury out of court and
then fail to get relief from state court;
its injury came from the judgment con-
firming the sale, rather than requiring
the Village to condemn the building in-
dependently of the foreclosure, as GASH
had demanded. Both trial and appellate
courts in Illinois considered and rejected
this position on the merits.

Id. at 728-29.

Although Shepherd and GASH Assocs.
address foreclosure sales based upon fore-
closure judgments, they do not address the
salient facts of this case. First, GASH
had presented the merits of its claim, al-
beit not through the vehicle of § 1983, in
state court, whereas FEC has not brought
the present claims before the California
courts. See id. at 727 (“GASH was stuck
with a hefty deficiency judgment. The
senior lenders asked the court to confirm
the sale. It did, over GASH’s vigorous
objection. Lyons Savings & Loan Assn
v. Gash Associates, 189 111.App.3d 684, 136
Tll.Dec. 888, 545 N.E.2d 412 (1989) ....");
id. at 728, 136 Ill.Dec. 888, 545 N.E.2d 412
(“GASH is attacking the judgment itself.”);
1d. at 729, 136 Ill.Dec. 888, 545 N.E.2d 412
(“Both trial and appellate courts in Illinois
considered and rejected this position on
the merits.”); see also Long v. Shorebank
Dev. Corp., 182 F.3d 548, 558 (7th Cir.
1999) (holding an issue cannot be inextrica-
bly intertwined with a state court judg-
ment if the plaintiff did not have an oppor-
tunity to raise the issue in the state court
proceeding). Similarly, in Shepherd, 23
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F.3d at 924, the FmHA sought to “set
aside and void a previous judgment” of the
state court. In contrast, under California
law, the foreclosure judgment is revived if
a plaintiff succeeds on its separate action
challenging the foreclosure sale. See Cal.
Civ.Proc.Code § 701.680(c) (West 2002).

[4] Therefore, we hold FEC’s claims
for relief are not barred by the Rooker-
Feldman doctrine because a separate
claim for relief is authorized by state law.
See Dawvis, 70 F.3d at 376; Gauthier, 831
F.2d at 561; Cal.Civ.Proc.Code
§ 701.680(c) (West 2002) (“[IIf the sale is
set aside, the judgment of the judgment
creditor is revived.”).

B. Separable From and Collateral To

FEC also argues that the Rooker-Feld-
man doctrine is inapplicable because its
suit is an action separable from and collat-
eral to the merits of the state court judg-
ment: the doctrine does not bar their
claims because they are not seeking to
challenge the 1996 foreclosure judgment
against the property but, rather, merely
challenging the notice to participate in the
foreclosure sale. See Pennzoil, 481 U.S. at
21, 107 S.Ct. 1519 (Brennan, J., concur-
ring); Kiowa Indian Tribe of Oklahoma v.
Hoover, 150 F.3d 1163, 1170 (10th Cir.
1998) (“[OIn its facts, Pennzoil demon-
strates that asking a federal court to en-
join post-judgment collection procedures
that allegedly violate a party’s federal
rights is distinguishable from asking a fed-
eral court to review the merits of the
underlying judgment.”); Catz v. Chalker,
142 F.3d 279, 294 (6th Cir.1998).

[10] It appears that FEC’s causes of
action, which are premised upon the alle-
gation that it was denied a meaningful
opportunity to participate in the sale of the
property, is a post-judgment enforcement
procedure. See Cal.Civ.Proc.Code
§ 701.680(c) (West 2002) (“[IIf the sale is
set aside, the judgment of the judgment

creditor is revived.”); see also Cal.Civ.
Proc.Code §§ 683.020, 699.510(a) (West
2002) (stating a foreclosure sale can be
conducted by obtaining a new writ of exe-
cution under the same foreclosure judg-
ment that remains enforceable for ten
years). Thus, under the teachings of
Pennzoil, Kiowa Indian Tribe, and Caiz,
FEC’s claims are not barred because they
are “ ‘separable from and collateral to’ the
merits of the state-court judgment.” See
Pennzoil, 481 U.S. at 21, 107 S.Ct. 1519
(Brennan, J., concurring).

Defendants rely primarily upon three
cases in arguing that such a holding is in
error: Wright v. Tackett, 39 F.3d 155 (7th
Cir.1994), Ritter v. Ross, 992 F.2d 750 (7th
Cir.1993), and Simpson v. Putnam County
Nat’l Bank, 20 F.Supp.2d 630 (S.D.N.Y.
1998). Defendants assert these cases com-
pel this court to hold that FEC’s claims
are barred under the Rooker—Feldman
doctrine because they are intertwined with
the state foreclosure judgment.

We disagree. These cases are distin-
guishable from the present action. First,
as illustrated by the cases themselves, the
issue raised before the district court had
been litigated in state court. See Wright,
39 F.3d at 158 (“The merits of the state
court’s rulings are beyond the jurisdiction
of the district court and this court.”); Rit-
ter, 992 F.2d at 754-55 (“The Ritters, like
the plaintiff in Rooker, are essentially
seeking a federal district court appellate
review of a state judicial proceeding.”);
Simpson, 20 F.Supp.2d at 633 (“[T]his
Court has no authority to review the State
Court’s judgment.”). In comparison, the
present action, which challenges the notice
associated with the foreclosure sale and
not the foreclosure judgment, has never
been litigated in state court. See Long,
182 F.3d at 558 (“[Aln issue cannot be
inextricably intertwined with a state court
judgment if the plaintiff did not have a
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reasonable opportunity to raise the issue
in state court proceedings. Absent such
an opportunity, it is impossible to conclude
that the issue was inextricably intertwined
with the state court judgment.”).

Second, if the Plaintiffs in the above-
mentioned cases had succeeded, the fore-
closure judgment itself would have been
vacated. See Wright, 39 F.3d at 157 (“In
essence, Wright asked the federal district
court to review the state court’s denial of
his requests to intervene in the foreclosure
actions.”); Ritter, 992 F.2d at 752 (chal-
lenging the “notice of the pendency of the
foreclosure action and of their opportunity
to object”) (emphasis added); Simpson, 20
F.Supp.2d at 633 (“But by pursuing these
claims here, Simpson seeks to require this
Court to revisit the State Court’s foreclo-
sure judgment ....”); see also Long, 182
F.3d at 555 (“The pivotal inquiry is ‘wheth-
er the federal plaintiff seeks to set aside a
state court judgment or whether he is, in
fact, presenting an independent claim.” ”)
(quoting Kamilewicz v. Bank of Boston
Corp., 92 F.3d 506, 510 (7th Cir.1996)).
FEC, however, seeks to challenge the De-
fendants’ post-judgment conduct that oc-
curred after the foreclosure judgment was
entered. See Pennzoil, 481 U.S. at 21, 107
S.Ct. 1519 (Brennan, J., concurring);
Kiowa Indian Tribe, 150 F.3d at 1170.
Moreover, as previously demonstrated,
California law explicitly provides that an
action that pursues “irregularities” in the
foreclosure sale is separate from the fore-
closure action: “if the sale is set aside, the
judgment of the judgment creditor is re-
vived.” See Cal.Civ.Proc.Code
§ 701.680(c) (2002).

The tests as announced in Davis and
Pennzoil guide us to the same conclusion:
the Rooker-Feldman doctrine does not bar
the district court from exercising jurisdic-
tion over FEC’s claims of deprivation of
procedural due process, unlawful taking of
property, set aside foreclosure sale, prom-
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issory estoppel, and cancellation of deed or
instrument.

II.  Scope of Review

[11] Defendants assert that even
though this court might hold the aforemen-
tioned claims are not barred under the
Rooker-Feldman doctrine, the district
court’s dismissal should be affirmed upon
the merits of the 12(b)(6) motion.

A court of appeals normally will not
consider the merits of a case before it on
an interlocutory appeal except to the
extent necessary to decide narrowly the
matter which supplies appellate jurisdic-
tion, e.g. Time, Inc. v. Ragano, 427 F.2d
219 (5th Cir.1970) but this rule is one of
orderly judicial administration and not a
limit on jurisdictional power.

Mercury Motor Express, Inc. v. Brinke,
475 F.2d 1086, 1091 (5th Cir.1973). Thus,
this court must consider, within the discre-
tion it is afforded, whether to address the
merits of the 12(b)(6) motion or remand to
the district court.

FEC’s second amended complaint prop-
erly stated claims, as found by the distriet
court, outside of those presently on review,
and regardless of our judgment as to the
merits of the Rule 12(b)(6) motion, the
district court will be confronted with fu-
ture action by the parties. Therefore, this
case does not present the exigent circum-
stances under which we will address issues
outside of those that provide jurisdiction
for this interlocutory appeal.

CONCLUSION

In conclusion, this court exercises juris-
diction over the present dispute pursuant
to the collateral order rule as set forth in
Cohen, 337 U.S. at 546, 69 S.Ct. 1221. In
exercising jurisdiction, we hold that the
Plaintiffs’ claims are not barred by the
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Rooker-Feldman doctrine and remand all
claims to the district court.

REVERSED and REMANDED.
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Independent insurance agents
brought state-court class action against in-
surer, challenging modifications made by
insurer to agents’ commission payment
system and to certain agents’ health bene-
fits plan. Following removal and parties’
agreement to settle claim regarding com-
mission payment system, the United
States District Court for the Northern
District of California, Vaughn R. Walker,
J., awarded attorney fees to agents’ coun-
sel. Agents and counsel appealed. The

Court of Appeals, Paez, Circuit Judge,
held that: (1) agents could not challenge
subject matter jurisdiction; (2) use of lode-
star method to calculate attorney fee
award was not abuse of discretion; (3)
district court failed to analyze fully risk of
nonpayment faced by counsel and thus
abused its discretion in determining
whether to award risk multiplier; and (4)
remand for determination of whether
award included compensation for delay in
payment was required.

Affirmed in part, reversed in part, and
remanded.

1. Federal Courts €830

Court of Appeals reviews an attorney
fee award for an abuse of discretion.

2. Federal Courts ¢=812

A district court abuses its discretion if
its decision is based on an erroneous con-
clusion of law or if the record contains no
evidence on which it rationally could have
based its decision.

3. Federal Courts =776, 878

On review of attorney fee award,
Court of Appeals reviews the underlying
factual determinations for clear error and
reviews de novo any legal analysis relevant
to the fee determination.

4. Judgment ¢=651, 713(1)

Plaintiffs in removed class action
could not challenge subject matter juris-
diction in post-settlement attorney fee pro-
ceeding, even though they could not appeal
judgment in underlying action, inasmuch
as plaintiffs had full and fair opportunity
to litigate jurisdiction before district court
and voluntarily surrendered their right to
further review by agreeing to settle claim
and consenting to entry of stipulated judg-
ment.



